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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India:

() €a Una zycan 3rf@,fr, 1994 cB1' 'cfRT 3raa Rt sag mg mt#i a i quad er at
'3Lf-t!Txl cB" ~~ 4-l'Ticb cB" 3TciT@ grerur r4a 3ft fa, rdI, fcrffi J-i?!IW-1, ~
fa0at, a)ft ifGa, Rta tu sat,i f, fact : 110001 at 4 unft afeg [

(i) A revision application lies to the Under Secretary, to the Gqvt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) 4Ra ara atgtme ?i a }Rt gal a fas8t qurI zur 3rl altar "# m
fa4t masrIr a rvsrt iimaGira g; mf ii, a fa#t quern zm Tuerare ae fa,vat
cbl'<'lsll1 if m W-fr '.i-1°-sl•II~ "ff ·m +TTc1 6t 4fazur # hr g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to , arehouse or to
another factory or from one warehouse to another during the course of proce ir.tfil '6Nhfl . oods in a
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() ma are fh#t lz uq Rruffaa ma w zu ma a ff4for sqzjr zyc aa
. +=fR>f ~ '3elllct.-J ~ cfi rorc a i sita are ftnz uqk Raffa &t

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(8) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty. --..-=-rr-:,-r ~~ .

3TTWf \:\ell I ct.-J cITT \:\ell I <i zre & ra # fg uit spt aRsr al mu{ & st ht rzr
Gil gr err qi fu qarR@ nrgaa, arfl rt uRa at wa w ur qr f@
arf@,Rm (i.2) 1998 tlRf 109 err fga fh; T; st1

(c)

(1)

(2)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (.A.ppeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

Rf@G 3radar #a mer uii icaa a g ala u? zn Gr a stat qt 2o/-#la
~cITT ~ 3ITT \Jf"ITT iaia g alasnrr st cTT 1000/- cB1" ffl_~ cB1" ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount 0
involved is Rupees One Lag or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

ft zca, ta sarz[cs vi tara r4la; =naff@raw a uR aft
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) tr sari yea 3rf@u, 1944 cB1" tlRf 35-GlT/35-~ cfi 3fc=rr@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a6) sq«RRaa qRba 2 («)a i sat gar srarar #6t or#ta, arfl a ma i vi zgc,
at sra zgen vi ata rat#hr -nznf@au(free) al uf?a 2tfru 4)feat, ~i:l4-lc'dGJlct

~ 2ndmill, cst§J..Jlffi 'J-fcf1, '3-lfF/.cll , fTRt1:.:i:.-JIJI~, '3-lt5J..J~lis!l~-38ooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above. -,:,~ "' ;,;_,_
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(3)

(4)

(5)

---3---

The' appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

ufe gr mer i a{ pe snsii rmsh & at r@)a q oiler # fry #l at {Tar
sqfaa er fa urar afeg gr a sg; ft f far sat arf sa # frg
zrenfeiRe an&)la muff@raur at ya r#ta u tur t a or2a fa5u unar er

ln case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

ararciz zycaarf@fa 1gr7o zrenrisit@r #t orp--1 sifa feff fag 3IR Ur
3rr4a zn rear zrenfenf Rofu f@art a am?gr r@la #l ya #Ru .6.so h
cblrllllllcill ~ Rcl?c "c1T1T iG=fr~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

a 3it iif@e +acai st fiata aa fuii at 3it ft ea 3naffa fut Grat & sit
#tr zca, i€ta sqra zrc vi ara an41Ru nznfeaur (ruff@f@) fr, 1982 ffe
et
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

7ow 4tar zca, a4tr sari yea vi ara r@))a nrnf@raw(Rrec),#
If#arf)cat #a i afar4Demand) Vi is(Penalty) "cbT 10% -q_cf \Jll-IT~
~%I~, ~1l'f \Jll-IT 10~~%!(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

a{a3nTea sitaaa oi#fa,R@regt "a»far a#st BTTT"(Duty Demanded)
a. (Section)gs ±paeafufRa "xW<f;
gu Rumadz 3fez ail fry,
r hr@z3fezfaithfrha€a ?aaft.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.1 O Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(lxxvi) amount determined under Section 11 D;
(lxxvii) amount of erroneous Cenvat Credit taken;
(lxxviii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr arr±ra uR ar@)nfawrksrt ssi zyer srrar zyeau zus Ralf@a gt atfag «Tg y«ca a 1o%
grarar sn ei#aausRafastasavs# 1o% 4ratuataRk?I

In view of above, an appeal against this order shall lie before tl)fo-:-"f~ib~-1Jal on payment of
10% of the duty demanded where duty or duty and penalty are
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Snehal Shailesh Shah, A-101, 1" Foor,

Ratnakar, Opp. IOC Petrol Pump, Shivranjani Char Rasta, Satellite, Ahmedabad (hereinafter

referred to as "the appellant") against Order-in-Original No. WS07/O&A/OIO-147/AC

RAG/2022-23 dated 07.10.2022 and corrigendum dated 16.12.2022 (hereinafter referred to as

"the impugned order") passed by the Assistant Commissioner, Central GST, Division-VII,

Ahmedabad South (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

ABIPS3335F. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2014-15, it was noticed that the appellant had earned an income of Rs.

26,15,000/- during the FY 2014-15, which was reflected under the heads "Sales / Gross

Receipts from Services (Value from ITR)" filed with the Income Tax department.

Accordingly, it appeared that the appellant had earned the said substantial income by' way of

providing taxable services but have neither obtained Service Tax registration nor paid the

applicable service tax thereon. The appellant were called upon to submit copies of relevant

documents for assessment for the said period. However, the appellant had not responded to

the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. V/WS07/O&A/SCN-

163/A4BIPS3335F/2020-21 dated 23.09.2020 demanding Service Tax amounting to Rs.

3,23,214/- for the period FY 2014-15, under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; recovery of late fees under Rule 7C of the Service Tax Rules, 1994 read

with Section 70 of the Finance Act, 1994; and imposition of penalties under Section 77(1) and

Section 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 3,23,214/- was confirmed

under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest

under Section 75 of the Finance Act, 1994 for the period from FY 2014-15. Further (i)

Penalty of Rs. 3,23,214/- was imposed on the appellant under Section 78 of the Finance Act,

1994: (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1 )(a) of the

Finance· Act, 1994; and (iii) Penalty of Rs. 40,000/- was imposed on the appellant under

Section 70 of the Finance Act, 1994 read with Rule 7C of the Service Tax Rules, 1994.

3. Being aggrieved with the impugned order passed by the adjudi · . the

appellant have preferred the present appeal on the following grounds:
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e The appellant is engaged in engaged in the profession of provision of information

technology software services.

The adjudicating authority has not considered the service tax registration certificate

provided by the appellant vide reply dated 02-01-2021.

e The adjudicating authority has not considered the service tax return filed by the

appellant which has been duly submitted vide reply dated 29-08-2022.

The adjudicating authority has failed to appreciate that the appellant has submitted

copy of rules wherein the assesse can opt for payment of service tax on receipt basis

and the copy of challans for the payment of Service Tax Liability as per Service tax

rules & regulation and has not failed to pay the amount of service tax due.

0 As the service tax has already been paid, hence, the appellant is not liable for the

payment of service tax liability of Rs. 3,23,214/- and interest thereon is also not
leviable.

The appellant submitted that imposition of penalty under proviso of Section 78(1) of

the Act is not valid as they have riot failed to pay the liability .

e The appellant submitted that imposition of penalty under Section 77(1)(a) of the Act is.
not valid as they possesses the Service tax registration.

o The appellant submitted that imposition of penalty under Section 70(1) of the Act read

with Rule 7C of Service Tax Rules is not valid as they have filed all the due service

tax returns on time.

4. Personal hearing in the case was held on 30.06.2023. Shri Sandip Gupta, Chartered

Accountant, appeared for personal hearing and reiterated the submission made in the appeal.

He submitted that the appellant had discharged tax liability on the basis of receipt based

accounts maintained by them, as permitted under Section 6 of the Finance Act. However, the

lower authority has confirmed the demand on the basis of TDS shown in the IT Forn1 26AS.

Therefore, he requested to set aside the impugned order.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum, during the course of personala7@%documents

available on record. The issue to be decided :1 the present appeal (@Jpugned
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order passed by the adjudicating authority, confirming the demand of service tax against the

appellant along with interest and penalty, in the facts and circumstance of the case, is legal

and proper or otherwise. The demand pertains to the period FY 2014-15.

6. It is observed that the main contentions of the appellant is that they have registered

with service tax and filed their ST-3 Returns in time; they have opted for receipt basis

payment of service tax as per clause (1) of the Rule 6 of the Service Tax Rules, 1994 and they

have also paid due service tax for the income of FY 2014-15 in respective financial year in

which the amount received, however, the adjudicating authority not taken the consideration

the same.

7. It is also observed that the adjudicating authority has confirmed the demand of Service

tax of Rs. 3,23,214/- on the income of Rs. 26,15,000/- shown in Form 26AS for the FY 2014

15. The adjudicating authority has in the impugned order observed as under:

"5.2 The noticee has putforth the argument that they have paid the amount in the

respective financialyear in which the amount ofservice were received. In this regard,

.Ifindfrom the Profit and Loss Account of2014-15 that the noticee have booked an

amount ofRs. 26, 15, 0001- as income in 2014-15 and they have not shown any amount

as receivables in their ITR of 2014-15. Further the noticee has submitted copy of

264S of2014-15 in which he has received amount ofRs. 25,00,000/-from Ms. H && K

Solutions Private Limited and Rs. 1,15,000/- fromMls. Pankaj J. Shah ard Associates

and TDS under head l94J have been deducted which is a proofthat the noticee have

received the amount in 2014-15 itself, therefore, the argument ofthe noticee that they

have received the payment in the subsequent period is baseless ad cannot be

accepted."

0

0
8. On verification of the documents submitted by the appellant, I find that they have

booked total income of Rs. 26,15,000/- during the FY 2014-15 in their books of account and

the said income shown in the Profit & Loss Account and ITR as sale of service. On

verification of the column 3(ii) of Part A of the ITR for the FY 2014-15, I ind that the

appellant have shown Rs. 25,91,012/-as Sundry Debtors, which was also reflected in Balance

Sheet of the FY 2014-15. Thus, I find that the findings of the adjudicating authority that the

appellant has not shown any amount as receivables in their ITR of 2014-15 is not correct and

without verification of the documents.

6

9. In view of the third proviso to Rule 6 of the Service Tax Rules, 1994, the assessee can

pay the service tax on the receipt basis if their aggregate value of taxable services in the

previous financial year is less than fifty lakh rupees. In the present ca of
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the appellant in the FY 2013-14 is Rs. 9,13,639/- as per ITR submitted by the appellant,.
therefore, the appellant was eligible for payment of service tax on the receipt basis in the FY

2014-15. The relevant provisions of the Rule 6 of the Service Tax Rules, 1994, is as under:

"Rule 6. Payment ofservice tax

Provided also that in case of such individuals, partnership firms and one person

companies whose aggregate value of taxable services provided from one or more

premises isfifty lakh rupees or less in the previous financialyear, the service provider

shall have the option to pay tax on taxable services provided or agreed to be provided

by him up to a total ofrupees fifty lakhs in the current financial year, by the dates

specified in this sub-rule with respect to the month or quarter, as the case may be, in

which payment is received. "

0 10. On verification of the ITR for the FY 2013-14 and FY 2014-15; and Balance Sheet.
and Profit & Loss Account for the FY 2014-15, I find that the appellant received total Rs.

4,73,988/- only in the FY 2014-15, which was below the threshold limit of exemption of Rs.

10,00,000/- as per Notification No. 33/2012-ST dated 20.06.2012. Therefore, I find that the

appellant are not required to pay any service tax in the FY 2014-15. The calculation of the

receipt during the FY 2014-15 is as under:

0

Amount shown as Sundry Creditor in the ITR of FY 2013-14

Amount booked as Income from service in the ITR of FY 2014-15 

Amount shown as Sundry Creditor in the ITR of FY 2014-15

Total amount received in FY 2014-15

Rs. 4,50,000/

Rs. 26,15,000/

Rs. 25,91,012/

Rs. 4,73,988/

11. I also find that as per the details submitted by the appellant they have paid applicable

service tax on the amount of Rs. 26,15,000/- after taking benefit oftlu·eshold exemption in the

respective period as and when the amount received. The details of the receipt of the same and

payment of the service tax are as under:

Details of the Date wise Receipt of Rs. 26,15,000/

Date of Receipt Amount (in Rs.) Name of the party

02.07.2014 25,000/ Pankaj R. Shah & Associates

03.07.2014 15,000/ Pankaj R. Shah & Associates

11.09.2014 25,000/ Pankaj R. Shah & Associates

01.01.2015 25,000/ Pankaj R. Shah & Associates

31.03.2015 25,000/ Pankaj R. Shah & Associates

31.03.2015 2,50,000/ H & K Solutions Private Limited
,~'!,c, ·,,

: ·s '

03.03.2016 5,00,000/ H & K Solutions Private Limited .s .'.--.. $

l-~::l1/'.' ·. ; i·" . ;:-~-·st,
e -t t A
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28.03.2016 10,00,000/- · H & K Solutions Private Limited

12.05.2016 7,50,000/ H & K Solutions Private Limited

Total 26,15,000/

Details of the Service Tax payments

Sr. Particular Amount (in Rs.)

No.

1 Total Income 26,15,000/

2 Less: Basic Exemption of Rs. 10 lakh 10,00,000/

3 Taxable Value 16,15,000/

4 S.Tax paid vide GAR-7 dated 05.05.2016 8,50,000/

(Taxable Value)

5 S.Tax paid vide GAR-T dated 29.08.2016 7,65,000/

(Taxable Value)

0
12. · In view of above, I hold that the impugned order passed by the adjudicating authority,

confirming demand of Service Tax from the appellant for the FY 2014-15, is not legal and

proper and deserves to be set aside. Since the demand of Service Tax fails, there does not

arise any question of charging interest or imposing penalties in the case.

13. Accordingly, I set aside the impugned order and allow the appeal filed by the appellant.

14. aft mafat as Rt +&ala Rqzr 3qla#fr srar?1
The appeal filed by the appellant stands disposed of in above terms.

£$±.es o
(Shiv Pratap Singh)

Commissioner (Appeals)

%g
•It..
Superintendent(Appeals),
COST, Ahmedabad

By RPAD I SPEED POST

Date:

. To,
M/s. Snehal Shailesh Shah,
A-101, 1" Floor, Ratnakar,
Opp. IOC Petrol Pump,
Shivranjani Char Rasta, Satellite,
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Ahmedabad

The Assistant Commissioner,
CGST, Division-VII,
Ahmedabad South

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GT, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division VII, Ahmedabad South
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad South

(for uploading the OIA)
6) Guard File

6) PA file
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